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faife  Date   2o-og-2o2i iHTa  ed  #  rfu  Date of Issue 2o io 2o2i

3TrgqH  (rfu)  ETTTqTRiT
Passed  by Shri  Akhilesh  Kumar,  Commissioner (Appeals)

Arlsing  out  of Order-in~Original  No.13/AC/ST/MEH/18-19 fas:30.03.2019  Issued  by AssistanJ
Comrrissioner,  CGST& Central  Excise,  Divislon  Mehsana,  Gandhinagar Commissionerate

3rf}ed  qFT  qFT  qu  qfflName & Address of the Appellant / Respondent

M/s Kamakshi I-Iospitality  Services
G-4, Raj  Complex, Nagalpur Highway,
Mehsana, Gujarat-384002
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TTT  flgrq  3TfarffFT@  ri  3TtPra  qT  BTa8]uT  3TTin  HigFT  tw  fltFi7T  ¥ I

Any  person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or  revislon  application,  as the
may be against such order,  to the  appropriate authorlty in the following  way

tiFT th givrm entr

ision application to Government of India  :

=¥#¥¥=3TFTfag#id#3#o¥€#©¥ndfuqTRE©T
stryAorfe:;:,aonnc:ppj,ec::,:EL:en:::tR:v:::::;,:cFr,eot:;,y,I:oe%enGDoevetpo5[T,g,,:dp;:,r:,,:#:nptpg:raet:T*,eT#_  _I   _f  .iL._  f^1I -.., :.~   ^--a    n^`/drnf>rl  h\/  fir`:t
i  -110  001  under  Sectlon  35EE  of the  CEA  1944  Ih  respect  of the following  case,  governed  by  fir!3t
>iiy   \jl    I   ltiall\,5,   uur-.I,.,`~„`   v.    .  `-._.`__,

iso  to  sub-section  (1)  of Section-35  ibid

qfaTTTaan     a     F"thffl     `\iflaprFT±TjriianTu5iiiiT     "     3Tq     rmuTffi     IT\.      \       r\    r`                \  \.      .+.
riia:=ifaij{   F+ii,` t`IT   fa5ifr:Tu5FTTT   ar   `Tu±thFTTaTffi   "
ti aTFTEra I

ln  case  of any  loss  of goods  where  the  loss  occur  in  transit frc)in  a  factory  to  a  warehouse  or Lo
ther  factory  or  from  one  warehouse  to  another  during  the  course  of  processing  of  the  goods  ln  a
ehouse  or in  storage whether in  a factory or ln  a warehouse
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Ie  of rebate  of duty of excise  on  goods  exported  to  any  I;ountry  or territory  outs.lde
of on  exclsable  materlal  used  ln  the  manufacture  of the  goods  whlch  are  exported

country or terrltory  outs.ide  India.

" `jvap  ftry  fin  `TTTd  a  ae«  (-aTTd  tit  .iFTT  -ch)  frfu  rm  iFT  TTTfi  a I

se  of goods  exported  outslde  India  export to  Nepal  or  Bhutan,  without  payment  of

¥+FL:¥ftSri€:*:TqTriRE#(Tap?,Tti:83irrmRiirir#qungfinaF
ife`al, `lin=i .ds` -iHaqTRd tfi-flqq qt ffl rdiatfitltRE

it   of   any   duty   allowed   to   be   utllized   towards   payment   of   exclse   duty   on   final
ucts  under the  provisions  of this Act or the  Rules  made there  under and  such  order.          H__   I_1_  ^^^^in+art  llnrlar  Qer`  109Jcts  under  tne  pluvlslulla  ui  i,,,a  , `v.  v,   `..y  .  `_,__

ssedbytheCommlssioner(Appeals)onorafter,thedateappointedunderSec109
e  Finance  (No.2) Act,1998.
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ln  Form  No.  EA-8  as  specmed  under

• \T-I 1 \.{ .I

€1 a3TT{-6  qiiITi  t@  5ifaritaitfflfae

above  application  shall  be  made  in  duplicate  ln  rorm  No.  [^-o  ao  oH.|,„I.u  u,,uv.
9 of Central  Exclse  (Appeals)  Rules,  2001  within  3  months from  the date on which

`rrlpr snuaht to  be  appealed  against is  communlcated  and  shaH  be  accompanied  byI_  _    _____.n-ni,±H   h\,  aorder sought to be appealed)rcler  sougnt io  ut3  dHijt3alc;u  I.8u,„-`  ~  __ .,.... ___

coples  each  of the  010  and  Order-ln-Appeal   lt  should  also  be  accompanied  by  a_I  ___._.ii`^H  faa  ac:  nracir.rihefl  lJnder  Section
of TR-6 ChaHan  evidenc.ing  payment of prescribed fee as  prescribed  under Section
)oples  eacn  oT  `Iit3  uiu  aiiu  vluvl   ,I,  ,  ,rr__ ..,.

E of CEA,1944,   under Major Head  of Account.

ena<T S FT9Ted {TapFT gr rna wh IT i3wi an an qua  200/-¢tflTiiliT rfu tit  of'ifl€i
ie  '{TR;  :aF=Tredch  ioooz-    tft  trfulTffli]  tfr  tFTrT I

revlsion  appllcation  shaH  be  accompanled  by  a  fee  of  Rs 200/  where  the  amount
lved  ls  Rupees  One  Lac  or  less  and  R§  1,000/-where  the  amount  involved  is  more

n Rupees One Lac

qqTIr gas TqrfecoTPran ffl"Tfgiv ts wla3Tfro -
Excise,  &  Service Tax Appellate Tribunal.Custom,

Bfflzq gr3rfafan,  1944  qft  €]TiT  35-fl/35i a cTrfu

der Section  358/ 35E  of CEA,1944  an  appeal  lies to  :-

a  2  (1)  -dy  rm  3TIr{  a  3Tan  tfl  3Tffi,  stun  ri  FT?iich  gr,  anq`   ^        r`^           __TTulr`ndl|].t,
qftr  arfu  itfin,  3TFTut2nda]ffl,TIT   gas   TqwiTt5i3TTREq   anqlfgivffiTE±)   tft

aTdPl   ,3Tu{tlT   ,fanqTtTTJT{,3TFTar--380004

the  west  reglonal  bench  of  Customs,  Exclse  &  Service  Tax  Appellate  Tribunal  (CESTAT)  at
floor,BahumaliBhawan,Asarwa,Glrdhar   Nagar,   Ahmedabad       380004    In   case   of   appeals
er than  as  mentioned  in  para-2(I)  (a)  above.
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Attention  in  invited to the  rules covering these  and  other related  matter contended  in the
Customs,  Excise & Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

-titIT     gr,     aiffl     rmT]     9q;     `TaairrcFier¢tat     fflFTRrFT(Gqir),t}     Hfa3Ton     i}

q"aSedi][HPTJT(Demaiid)      qua3(penalty)      fflio9/oqFFTTffl3TfauT# I FiTrfai,       erfaffiaHtgivio

ffitl3en€ l(Section    35  F  of  the  Central  Exclse  Act,   1944,  Section  83  &  Section  86  of the  Finance  Ac|

1994)

aiana3ffl€3jiffi3t\Tdanrd3jafa,QiTfaTF6tm"asfatrm"(DiityL>emiitieti)-

(s€cfi.O„;q5iiDdstTFfachfenflt:

6 iraFdan

st this  order shall  lie  before the Tribunal  on payment of
nalty,  where

1¢%  o;.ih.;-a.uT; -d;-mahded  vihere  d`uty  or  duty  and  penalty  are  in  disp
In  view of above,  an  appeal again

p¢nalty  alone  is  in  dispute."
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he present appeal has been filed by M/s  Kamakshi Hospitality Services, G-

Complex,   Nagalpur   Highway,   Meliesana,   Gujarat-384   002   (hereinafter

to  as  the  appellant)  agaiiist  Ordei.  in  Oi.iginal  No.13/AC/ST/MEH/18-19

0-03-2019   [hereinafter  referi.ed  to   as   "/.wpz4977ed  orczer"I   passed  by   the

t      Commissioner,      CGST,            Division-      Mehesana,       Gandhinagai.

ssionerate  [hereinafter referi.ed to  as "#cJjztc/z.cci/i.#g c!%ffoor;.ty"I.

e   appellant,   who   was   registered   with   Service   Tax   department,   and

in  providing  Restaurant  Sei.vice,  was  issued   Show  Cause  Notice  No.

-11/Kamakshi/IA/2017-18/AP-59      dated   05.02.2018   demanding   Service

ounting  to  Rs.12,44,970/-undel   Section  73   of the  Finance  Act,1994  in

of  the   take   away/home   delivery   services.   The   notice   also   proposed

y  of interest  and  imposition  of penalty.  The  notice  was  adjudicated  vide

o.   13/AC/ST/MEH/18-19 dated 30-03-2019 and  the demand for service tax

t  of Rs.12,44,970/-was  upheld  under  Section  73   (3)  of the  Finance  Act,

long  with  interest  under  Section  75  of the  Finance  Act,   1994   Penalty  of

000/-was imposed under Section 77  of the Finance Act,1994  and a penalty

12,44,970/-was  imposed iinder Section 78  of the Finance Act,1994.

Being  aggrieved  with  the  impugned  order,  the  appellant  have  filed  their

I  under  Section  85  of the  Finance  Act,1994  on  19.08.2020.  However,  the

antdidnotsLibmitproofregardingpre-depositof7.5°/oofthedutydemanded

aLty  imposed.  The  appellant  was  Informed  telephonically  as  well  as  vide

dated   01.03.2021   regarding   non   submission   of  DRC-03   evidencing   pi.e-

it of 7.5% of the duty demanded.

As  pei'  sub-section  (5)  of  Section  85  of the  Finance  Act,   ]994  ln  heal.lng

ls  and  making order under this  section, the  Commissionei.  of Central  Excise

eats)  shau  exercise  the  same  powers  and  follow  the  same  procedure  as  he

ises  and  follows  in  hearing the  appeals  and  making orders  under the  Central

; Act,1944 (I  of 1944).
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i         ln  terms  of  Section  35F  ofthe€entral  Excise  Act,1944,  the  Ti.ibunal  or

missioner (Appeals), as the case may be, shall  not entertain any appeal   uiiless

he  appellant  has  deposited  7.5%  of  the  duty,   in  case  where  duty  ol.  duty  and

enalty  are  in  dispute.    These  provislons  have  been  made  applicable  to  appeals

nder Section 85 of the Finance Act,1994.

Since  the  appellant  had  not  furnished  proof or their  having  made  the  pre-

eposit of 7.5°/o of the  Service Tax demanded, they were requested vide  lettei. dtd

01/03/2021  to  submit  the  saine.  Howevei.,  the  appellant  failed  to  comply  and  did

notsubmitproofoftheirhavingmadethepre-depositof7.50/o.

® 7.         In view of the above, the  appea|fi[ed by the appellant is  dismissed  foHion-

compliance  of the  pi.ovisions  of Section  35F  of the  Central  Excise  Act,1944  as

made  applicable to  Service Tax vide  sub-sectioii  (5)  of Section  85  of the  Finance

Act,1994.

8.      atTed api{Tatfr flFT€ attFqFTiaTTan 3qtraetrfin araT Fi

The appeal filed by the appellant stands disposed off in
a[
±hileshKumar   )

Coniiiiissioiiel. (Appeals)

tenlls.

EEiEiE

Attested:

(Nkaraya,1anlye,,
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD SPEELD POST

M/s. Kamakshi Hospitality Set.vices,
G-4, Raj Complex, Nagalpur Highway,
Mehesana, Gujarat -384 002.

Date:      .09.2021.

Appellant
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he Assistant Commissionei.,
GST & Central Excise,
ivision-Mehesana
andhinagar Commissionerate

Copy

I.

2.

3.

0:

Respondent

he Chief Commissioner, Central GST, Ahmedabad Zone.
`he Commissioner, CGST, Gandhinagar.

The Assistant Commissioner (HQ System), CGST, Mehesana.

(for itploading the OIA)

Guard File.

P.A.  File.


